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(22) Should men fight, and strike a pregnant woman and her child exits (her body), but their be
no tragedy, he shall be punished as is meted out, to the husband of the woman, and [he] shall pay
it as it is judged.
(23) But if there is a tragedy, then punish life for life.
(24) Eye for eye, tooth for tooth, leg for leg.
(25) Burn for burn, wound for wound, injury for injury.

EXPLANATION AND DISCUSSION: The Biblical text speaks of a pregnant woman being hit.
Sometimes, the punishment is monetary. However, if there be "a tragedy,” then talionic
punishment (an eye for an eye) is applied. What does it mean that the child leaves the mother's
body? Is this miscarriage or premature birth? To whom does this tragedy occur? Does this refer
to injury to the fetus (as the Greek translation of the bible known as the Septuagint (ca 3rd
century BCE) and Greek/Jewish philosopher Philo (ca. 20BCE-50CE) indicate) or to the mother?
The Rabbinic read of this text is that it refers to injuries to the mother.
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"But their be no tragedy", to the woman, "shall be punished" with [the value] of fetuses.

Rashi on Exodus 21:22-23 (excerpts) 25 PIDO NI P9 MNY /YA
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"But their be no tragedy", to the woman.
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"Shall be punished" to pay the money (value) of fetuses . . .
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Mishnah: . . . A person who intended (to strike) his fellow, and hit a woman and her child exited

(her body) pays the value of fetuses.
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A woman who has trouble in childbirth, we cut the fetus within her and take it out limb by limb,
for her life supersedes his. If most of him has come out!, we do not touch him, for we do not
sacrifice one nefesh (soul, life) for another.

DISCUSSION: This section discusses trouble in childbirth. The fetus coming out of the mother's
body is a liminal moment. Until then, the interests of the mother supersede those of the fetus.
Once the child begins to come out, its life interests are equal to hers, and we are not permitted to
interfere. Note that the explanation is that we don't sacrifice one nefesh for another. However,
while the fetus is still in the woman's body, her chayim (life) supersedes the life of the fetus.

J. David Bleich, in "Abortion in Halachic Literature," in Contemporary Halakhic Problems

Volume 1" p. 327 writes "It may readily be inferred from this statement that destruction of the
fetus is prohibited in situations not involving a thereat to the life of the pregnant mother.
Incorporation of the justificatory statement "for her life takes precedence over its life" within the
text of the Mishnah indicates that in the absence of this consideration abortion is not sanctioned."
It seems to me that this inference does not hold up. First, permission given in one particular
situation does not imply a lack of permission in other circumstances. Second, at the heart of the
Mishnah is the distinction of the liminal moment of birth, which may effect how the pre-birth
situation is described. Finally, as we shall see below (re: Arachin 7a), there is legal significance
to the beginning of labor, and therefore even if lifesaving circumstances are required by this
Mishnah, that requirement may only apply to the labor process.
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Mishnah: A woman who is taken out to be executed, we do not wait until she gives birth. A

woman who has sat on the birthing stool, we wait until she gave birth. . . .
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Talmud: This is obvious! It (presumably the fetus) is her body! It was necessary (to tell us this
rule), because it would cross your mind to say that since it says, "(he shall be punished) as is
meted out, to the husband of the woman," it is property of the husband, and we should not cause

him to lose it. Therefore, [the Mishnah] teaches us [that the execution should be immediate]. . . .
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"Has sat on the birthing stool, etc." Why [do we wait for her to give birth]? Since it has

dislodged, it is another body.
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Rabbi Judah said in the name of Samuel: The woman who is taken out to be executed, we strike
her in the womb so as to kill the fetus first, so that it not come to desecration (of the dead body).

I This should perhaps say "its head" in addition to, or instead of "most of him."
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EXPLANATION AND DISCUSSION: Jewish law requires immediate execution after sentence is
passed (cf. BT Sanhedrin 35a where the Talmud argues that we do not sit in judgment on Friday,
for fear that that might result in delaying the execution of judgment until after Shabbat). The
Mishnah tells us that the interest in speedy execution requires a pregnant woman be executed
before giving birth. However, if she has sat on the birthing stool, then we wait for her to give
birth. The Talmud says that the difference is that until the fetus has dislodged, its legal status is
as part of the woman's body. Also significant is the fact that the Talmud says that one might
argue (unsuccessfully) that the execution should be put off because the fetus is the father's
property, and our execution should not cause financial loss to the father. It is not clear if this
argument is unsuccessful because the father does not have a property right, or because that right
does not override the need for immediate execution. We are also told that the fetus should be
killed before the mother, so as to avoid the fetus causing destruction of the mother's body after
death. As gruesome a suggestion as this is, it implies that the status of the fetus is fairly
negligible.
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Rabbi Yochanan said in the name of Samuel: A woman who sat on the birthing stool and died on
Shabbat, we bring a knife and cut open her stomach and take out the fetus. This is obvious?!
What is he doing (7b)?! He is just cutting dead flesh (Rashi: whereas cutting a live person is not
permitted on Shabbat, cutting dead flesh is not a violation, and therefore obviously should be
done to save the fetus). Rabbah said: This (ruling of Samuel) is necessary [to tell us that it is
permissible] to bring a knife through a public domain (which would be a violation of Shabbat,
permissible only to save a life). So what does this teach us? That in cases of doubt we may save
a life? This has already been taught: "Someone upon whom a building collapsed, and we are
unsure if s/he was there, unsure if s/he is alive or dead, unsure if it is a Cananite or an Israelites,
we remove the debris. What might you say (to distinguish the case of the fetus from the case of a
building collapse)? There, we had an established life, but here where we don't have an
established life, I will say no (we can't violate the Shabbat for the fetus). This teaches us (that we
should).

DISCUSSION: We see here that one may violate the shabbat to save a fetus (at least where labor
has started), even though this is a case of doubt (probably meaning there is doubt if the fetus is
alive, not that there is doubt as to whether it is considered a life). It is not clear what the rule
would be were the woman not in labor before she died, though one could make a convincing
argument that we should err on the side of saving the fetus.
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Mishnah: A child one day old . . . the one who Kkills it is liable (to death).

DISCUSSION: Killing a child is considered a capital offense. This implies, however, that until it
is one day old, killing the fetus is not a capital crime (as we already saw above). In fact,
Maimonides in Mishneh Torah Laws of the Murderer and Guarding Life, rules that if the fetus
was born prematurely, and is murdered before getting to 30 days old, there is no capital offense.
This is because Maimonides holds that that until we can be sure that the fetus/child has
developed for 9 months, it is not considered certain to survive (similarly, Maimonides holds that
while we do not sit shiva for a child which dies within 30 days of birth, if we can be sure that the
fetus gestated for a full 9 months, we would sit shiva even if the child died on the day it was
born, cf. Laws of Mourning 1:6-7).
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Rabbi Jacob the son of Acha found that it was written in the book of Agadah of the Rabbis? (alt:
The book of Agadah of the Academy of Rav) "A Son of Noah may be executed by a single
judge, and by a single witness, without being warned, by the word (i.e. the testimony or ruling) of
a man, but not by a woman, and even [by the words of] a relative. In the name of Rabbi
Yishma'el they said: [A Son of Noah is executed] even for [the killing of] of a fetus. . . . What is
the rationale of Rabbi Yishma'el? It is written: "Who spills the blood of a person within a
person, his blood shall be spilled"3 (Gen. 9:6) What person is within a person? This is a fetus in
its mother's womb. . . .

EXPLANATION AND DISCUSSION: When Noah got out of the ark, God gives certain laws to
him and his children. Since these laws are given before Sinai, they are considered to apply to all
people, and not only Jews (in fact, they are not really applicable to Jews, as the Torah is seen as
superseding these laws). People who observe these laws are called Sons of Noah. In this piece
of Talmud, we are told some of the laws regarding murder cases that are different for Sons of
Noah. For example, the court may accept the testimony of a single witness, where Jewish courts
require two witnesses. We are told that Rabbi Yishma'el considers killing a fetus to be a capital
offense for a Son of Noah. Note that though the Talmud indicates disagreement on this ruling,
Rabbi Yishma'el's opinion is accepted at least by Maimonides (Law of Kings 9:4). According to
some, the halachic principle that there is nothing forbiddin to the Sons of Noah that is not also

2 The Soncino Talmud notes that though "Agadah" generally means nonlegal material, there is
indication that this "Book of Agadah of the Rabbis" refers to a specific book of law regarding the
laws of the Sons of Noah.

3 Note that this verse can alternatively be read "Who spills the blood of a person, by a person his
blood shall be spilled."
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forbidden to Jews* indicates that feticide is also forbidden to Jews. However, applying general
principles such as this is often dangerous, particularly because the Talmud already notes some
exceptions, and because our piece of Talmud is dedicated to identifying distinctions between the
laws of the Sons of Noah and Jews. Granted, it may be that the Talmud is telling us that the
difference is that while feticide is forbidden to both, it is only a capital offense to Sons of Noah
(there are also some who suggest that any violation of the Laws of Noah are punishable by death,
including such violations of the prohibition of stealing). However, it is also possible that the
point is that feticide is not at all forbidden to Jews.
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Mishnah: If an Israelite has relations with the daughter of a Cohen, she may still eat tithes. If she
became pregnant, she may not eat tithes. (Note that on 67b it is established that a Cohen's

daughter may no longer eat Terumah after she becomes pregant).
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Talmud: Since if she were pregnant she could not eat [Terumah] let us be concerned lest she is
pregnant (and therefore not let her eat Terumah)! . . . Rav Chisda said . . . She may eat until 40
days, for if she is not pregnant, [it will be clear that she is] not pregnant, and if she is pregnant,
up to forty days it (the embryo) is mere water.

EXPLANATION AND DISCUSSION: Once a Cohen's daughter becomes pregnant through a
relationship with a non-Cohen, she is no longer part of her father's house, and therefore can not
eat Terumabh (the tithe given to the Cohen). The Talmud questions why after known intercourse
we do not deny the woman's right to the Terumabh, lest she is pregnant (i.e. to avoid her eating
something she is not permitted to eat). Rav Chisda explains that for the first 40 days of
pregnancy, the fetus is considered mere water, and is not of legal significance vis a vis Terumabh.
A similar idea is found in the Mishnah in Niddah 3:7 (Found in Babylonian Talmud 30a) which
tells us that a miscarriage within 40 days does not impart the same impurity that is imparted by
births and miscarriages in general.

4 This principle, along with a discussion of some exceptions is found in BT Sanhedrin 59a.
Tosafot Chullin 33a s.v. D159 72y 7NN notes a case where Resh Lakish seems not to follow this
principle.
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Responsa '""The Decisions of Uziel On Contemporary X3 1250 110 mMONWA HNINY P09 N1Y
Questions' #51 (Rabbi Ben Zion Meir Chai Uzzie (1880-1953), lived mostly in Israel and was
appointed Chief Rabbi in 1939). The question asked regards a woman who is told by doctors

that she will lose her hearing in both ears if she does not have an abortion.
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We learned in a Mishnah (Niddah 43b, above): "A child one day old . . . the one who kills it is
liable (to death)." And this is explained in the Talmud that the verse says "'If a person kills any
soul,’ [meaning] in any event (i.e. no matter how old the person is." This implies that a fetus is
not a soul, i.e. that it has no manner of [status of a] soul, rather it only has the life of its mother,
therefore, we are not executed for it (i.e. for killing a fetus). Know, that since we say in the
Gemara(Sanhedrin 84b) "[Scripture] needed to write 'one who strikes a person, and [the person]
dies,' because had scripture written 'Anyone who strikes a soul," I might say that even [a person
who kills] a stillborn or a [fetus born at] eight [months] [is included in the death penalty]," and
since it does not say, "I might say that even [a person who kills] a fetus," it implies that a fetus is

not a soul at all. . ..
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From their (the Rabbis') words we learn that whenever the fetus dislodged to be born when its
moths (of gestation) are completed, it is treated as a child one day old for all purposes, just as is
they demonstrated by saying there (Arachin 7a) "A woman who is taken out to be executed, we
do not wait until she gives birth. A woman who has sat on the birthing stool, we wait until she
gave birth," and the Gemara asks "This is obvious! It is her body! It was necessary (to tell us
this rule), because it would cross your mind to say that since it says, '(he shall be punished) as is
meted out, to the husband of the woman,' it is property of the husband, and we should not cause
him to lose it. 'Has sat on the birthing stool," Why [do we wait for her to give birth]? Since it has
dislodged, it is another body."

From this piece we learn that it is permitted to kill a fetus, for if you do not say so, how does it
ask "This is obvious!," quite the opposite, since it would be forbidden to kill a fetus, it would be
sensible to delay [the execution] until it is born, so as not to do the transgression of killing a
fetus. One may answer that since the court is not actively doing the killing of the fetus itself,
there is no prohibition because of the fetus, but from the language of the Gemara "This is
obvious! It is her body!," it proves explicitly that the fetus is does not have a life of its own at
all, and it is permitted to kill it. . . .
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After some other argumentation, Piskei Uziel continues with a discussion of the Mishah in

Ohalot, found above, regarding a woman in danger during childbirth.

PRY DIVA INNIN DN 12 WHD RNY TN PYI PR ,ONN NIOD 0IPNI DI TR0 NN NN

12V ND IWRI RYY XY D) ))9¥ND DON WA 17 ¥ NIRYY IPYIV 921 DIY NIPX DN, U9 19N va) PRVT

YO NINT 99 NON 1D PNT 97YN 1Y 12 PRNT NIANOY 1D ONTY NION ;W) M50 W) PMIT PRY DN

TRNND XON IIRT NNND NN PWYN YA 1D PRI DIXIN 1Y DN ; WA NN WA PAIT PN (779 PITMID)
vl

From this you learn that even in a place of danger of the woman, we do not touch the [now
partially born] fetus lest they bother it by touching it and kill it, since we do not sacrifice one
nefesh for another, rather, in truth, as we have explained, a one day old child, even though it has
very little life (nefesh), we do not sacrifice one soul for another, but a fetus, since it has no life of

its own, it is permitted to kill it, for it is only a piece of flesh.
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And the text in Arachin also demonstrates this, for we read" Rabbi Judah said in the name of
Samuel: The woman who is taken out to be executed, we strike her in the womb so as to kill the
fetus first, so that it not come to desecration (of the dead body)." And Rashi explained that if
there were life in the fetus, it would come out after the death of its mother, and it would cause
desecration. But if it were forbidden to kill a fetus, since it has a living soul, how could we kill it

by hand through a strike to the womb?
VIOP TN NN ONX IDAN) 1272 TN WY RONX DMIIWN NN 1NN ROV TR N2 9270 029 YD DY
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Nonetheless, the matter is quite clear that [the sages] did not permit killing fetuses except where
there is a need, even if it is a minor need, such as the desecration of the mother. However, where
there is no need, it certainly is forbidden because of destruction (of property) and stopping the
possibility of a life in Israel. . . .
7727 717792 PO IPRY TN DI : NI I NI IN 12D DD NOND DIPN ¥ INN T8N DN
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However, from another angle, there is room to forbid causing a miscarriage of the fetus or killing
it, from that which is written in the Gemara: "Any Jew who does not participate in being fruitful
and multiplying, is as if s/he has spilled blood . . . (Yevamoth 63b)." And if this was said
regarding one who is not involved in being fruitful and multiplying, who is not doing any
particular act, how much more so regarding one who does an act, by reducing the possibility of
sustaining and growing one soul in Israel, and there is no doubt that this is the meaning of the
Tosafot when they said that Israel is not permitted to kill fetuses, which we discussed their words
above (NB: The discussion of that Tosafot is not included in this source sheet).
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Nonetheless, it is quite clear that these words are only said regarding one who intends to kill the
fetus, but anyone who intends [to act for] purposes of the mother, even if it is a minor need, for
instance to avoid her desecration after her death, it is permitted . . . From here we will learn for
our matter, that this fetus, according to the words of the doctors, will cause the deafness of its
mother for all her days, and there is no greater desecration than this, since it mars her whole life,
and makes her unfortunate all the days of her life, and makes her desecrated in the eyes of her
husband, therefore it seems in my humble opinion [appropriate] to permit the killing of the fetus
by by way of expert doctors who can insure the safety from death of the mother as much as
possible. This as it appears to my humble opinion I have written

DISCUSSION: 1 tend to agree with Rabbi Uziel's halachic conclusion - that there are some
restrictions on abortion, but these restrictions in no way approach the restrictions on murder, and
they may be overridden by may other concerns. Besides health concerns mentioned here, it
would seem to me that some other concerns may form valid reasons to permit abortion, such as
psychological, economic, social, etc. During the first 40 days of pregnancy, one can argue that
the standards are to be held even lower. Of course, these decisions should not be taken lightly,
and should include considerations for likely outcome (including future impact on the person who
has an abortion). This analysis sets the broad outline for what is permitted. At this point, Jewish
thought will be an appropriate guide to decision making, but the final outcome will be the
individuals choice. Similarly, in Mishnah Yevamoth 12:6, the bet din gives a person advice as to
whether or not to perform leverite marriage, but the prerogative is left with the individual as to
whether to follow that advice.

ON STEM CELL RESEARCH: For our discussion on stem cell research, we read most of
"Stem Cell Research in Jewish Law" by Dr. Daniel Eisenberg. This can be found at
http://www.jlaw.com/Articles/stemcellres.html. The article presents an excellent discussion on
the topic, and applies many of the texts discussed above to the issue of stem cell research. As it
seems to me that a fetus afforded much protection until the beginning of labor, I tend to agree
with the more permissive views of stem cell research presented in Dr. Eisenberg's paper.
Additionally, since a fetus is largely a halachic nonentity before 40 days, research performed on
cells fertilized in a petri dish seems to me a halachic no-brainer.

One interesting question to be asked is this: Although Jewish law clearly values saving lives, and
allows doing so to override most commandments, one could argue that the more attenuated
relationship between scientific research and the saving of a life (as compared, say, to driving a
person to the hospital on Shabbat) might lead us to be less eager to brush off potential halachic
restrictions. I don't endorse this idea, but I think there is at least a valid argument in that
direction.



